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I. INTRODUCTION 

The City of Loveland (“Loveland” or “City”) filed a motion for summary 

judgment on its first, second, third and fifth claims for relief against the Defendants 
and Third Party Plaintiffs L&B, LLC, a dissolved Colorado limited liability 
company, William T. Beierwaltes, and Lynda L. Beierwaltes (“Beierwaltes 
Parties”), as well as on the Beierwaltes Parties’ counterclaim against it 
(“Motion”). The Court has read Loveland’s opening and reply briefs in 
support of the Motion, the Beierwaltes Parties’ response to the motion, as well 
as the complete file in this matter, and is fully advised in the premises. 

II. UNDISPUTED FACTS 

 The Court finds that the following facts are undisputed for the 
purposes of the Motion: 
 This case arises from the “Colorado vNet Economic Incentive and 
Performance Agreement” (“Agreement”) between Loveland, Colorado vNet 
LLC (referred to now and in the remainder of this orderas L&B, LLC (“L&B”)), 
and the Beierwaltes Parties.The parties entered into the Agreement on March 28, 
2008.    
 The Agreement provides that L&B, which then had operations in 
Longmont and Loveland, would consolidate all of its operations at a “New 
Facility” in Loveland. In exchange, Loveland agreed to reimburse L&B “for the 
reasonable costs it incurs to remodel the New Facility and to relocate is 
operations to the New Facility in a total amount not to exceed” to $900,000 to 
L&B, subject to certain specified conditions and limitations.  
 The Agreement further provides “the primary goal of this Agreement is 
for the City to provide economic incentives to [L&B] so that [L&B] will bring 
new primary jobs to Loveland.” Under the Agreement, L&B “agrees that if it 
does not accomplish this goal as contemplated in this Agreement, that it will pay 
to the City, in accordance with the following terms and conditions, some of the 
money paid to [L&B] … , but not to exceed five hundred thousand dollars 
($500,000) together with any costs of collection and defaulting interest[.]”  This 
“Nonperformance Payback Provision” is triggered under the Agreement if L&B 
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does not employ at least 250 employees meeting specified criteria, referred to as 
“Qualified Employees,” at its new facility by December 31, 2012. These criteria 
included the employees’ primary place of work, eligibility for benefits, and 
average compensation.  
 Under the formula set forth in the Agreement, the amount of the Non-
Performance Payback is calculated, in rough summary, by multiplying $2,000 by 
the number of employees at the New Facility short of 250 and/or each 
employee that causes the average compensation at the New Facility to drop 
below $65,000. The Agreement provides that L&B will file documentation with 
Loveland to verify the number of Qualified Employees by January 15, 2013 and 
that Loveland has the right to take steps, including the hiring of an accounting 
firm, “to inspect and audit the books and records” of L&B to confirm that 
information. The Agreement specifies that L&B will pay any amount due under 
the Nonperformance Payback Provision “on or before February 1, 2013.” 
 The Agreement also contained a provision regarding assignment 
(“Assignment Provision”), which states as follows: 
 

9. Assignment 
 
Colorado vNet and the Beierwaltes shall not assign or transfer any 
or all of their interests, rights or obligations under this Agreement 
without the prior written consent of the City. 

 
The Agreement also includes a personal guarantee on the part of the William and 
Lynda Beierwaltes of L&B’s performance under the Agreement. One portion of 
this provision states that they “unconditionally guarantee to the City, and to the 
City’s successors and assigns, [L&B’s] full and punctual performance of any and 
all of its obligations under this Agreement.”  Another section provides that the 
William and Lynda Beierwaltes “agree that they are primarily, jointly, and 
severally liable and obligated under this Agreement and that the City may, at its 
option, proceed against any one or both of the Beierwaltes for collection under 
this Agreement without proceeding against [L&B] or against anyone else 
obligated under this Agreement.”L&B relocated to a New Facility in Loveland 
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pursuant to the terms of the Agreement and consolidated its operations, and the 
City paid it $900,000 by approximately September 2008.   
 On September 20, 2010, L&B, LLC was voluntarily dissolved by William 
and Lynda Beierwaltes. In early October 2009, William Beierwaltes contacted 
Betsey Hale, then the City’s Business Development Manager, to request that 
Loveland host an informal reception on October 13, 2009, at which he intended 
to announce his intent to selling his business to Russound Acquisition Corp. 
(“Russound”), a Third Party Plaintiff and Third Party Defendant in this case and 
provide an opportunity for City Council members and City officials to meet 
representatives of Russound.  
 At the reception, William Beierwaltes spoke with Hale about obtaining 
the City’s consent to the assignment of the Agreement to Russound. Hale 
advised Beierwaltes that he would need to speak with the city attorney and the 
assistant city manager to discuss this request. Those officials met with 
Beierwaltes that day, heard his request for consent to assignment of the 
Agreement, as well as the release of his and Lynda Beierwaltes personal 
guaranties in exchange for a personal guaranty from the principal of Russound, 
and told him that he would have to make his request to the City Council. They 
further advised Beierwaltes that the earliest the City Council could consider the 
request would be on November 17, 2009.  
 On October 15, 2009, L&Bsold all of its assets and assigned the 
Agreement and the lease to its facility to Russound Acquisition Corp., a 
Delaware Corporation, which then changed its name to Colorado 
vNetCorporation  (“Colorado vNet Corp.”). The Beierwaltes Parties did not 
have the prior written consent of the City when they took these actions. 
 William Beierwaltes again spoke with Hale shortly after Christmas, 2009, 
seeking to appear before the City Council to discuss the assignment to 
Russound. Hale proposed that he first address the issue at a regularly scheduled 
meeting of the Council’s Economic Development Subcommittee on January 5, 
2010. Beierwaltes agreed and appeared, along with Russound’s Chief Executive 
Office Charles Porritt, before the subcommittee, three members of the City 
Council, the mayor, the city manager and the city attorney, and made a request 
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that the City Council consent to the assignment. The subcommittee responded 
that it and the City Council would need to discuss the request with the city 
attorney and took no action.  
 The City, through its attorney, sent the Beierwaltes Parties’ attorney a 
letter dated March 12, 2010, stating that it considered the Beierwaltes Parties’ 
actions to be a final repudiation of the Agreement. This letter further stated that 
the city attorney and city manager “are certainly willing to meet … to discuss this 
matter further before the City files suit against vNet LLC and the Beierwaltes.” 
 Loveland, Russound and the Beierwaltes Parties engaged in negotiations 
up until October, 2010, at which point a proposed “Amended and Restated 
Colorado vNet Economic Incentive and Performance Agreement” (“Amended 
Agreement”) had been drafted. The Amended Agreement was intended as an 
agreement between Loveland, Colorado vNet Corp., William and Lynda 
Beierwaltes, Russound, and Russound’s owner, Maureen K. Baldwin. The 
Amended Agreement states that it was intended “to resolve [the parties’] dispute 
as to whether transfer of all or substantially all of the assets of [the Beierwaltes 
Parties] to Colorado vNet and/or assignment of the 2008 Agreement to 
Colorado vNet without consent of the City constitutes a default under the 2008 
Agreement and entitles the City to enforce the 2008 Payback Obligation and the 
2008 Guarantee without waiting until December 31, 2012.” To accomplish this, 
the Amended Agreement included an initial payment of $100,000 against the 
potential Nonperformance Payback , guarantees of Colorado vNet’s obligations 
by Russound and Baldwin, and required a “letter of credit” guaranteeing that 
Colorado vNet had placed $400,000 into a bank for the purpose of paying the 
balance of the Nonperformance Payback.  
 The City Council adopted a resolution on October 19, 2010, approving 
the Amended Agreement and, subject to certain conditions, authorizing and 
directing the city manager and city clerk to execute the Amended Agreement on 
behalf of the City. The attorney for Colorado vNet, Russound and Baldwin 
attended the October 19, 2010, meeting and urged the City Council to adopt this 
resolution. However, several days later, the attorney informed the City that her 
clients were no longer willing to enter into the Amended Agreement. The 
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Beierwaltes parties executed the Amended Agreement in October, 2010, but 
they were the only parties to do so. Negotiations between the parties ended and 
on December 14, 2010, the City council passed another resolution repealing and 
rescinding the first resolution, withdrawing its approval of the Amended 
Agreement and directing the city attorney to pursue all appropriate legal 
proceedings to enforce its rights under the Agreement. 
 Loveland filed this action on December 21, 2010.  Prior to any response 
from the Defendants, Loveland filed its First Amended Complaint on January 
24, 2011, bringing the following causes of action: (1) Breach of Contract; (2) 
Anticipatory Breach of Contract; (3) Breach of Implied Covenant of Good Faith 
and Fair Dealing; (4) Partial Rescission of Contract; (5) Breach of Personal 
Guarantees. 

III. LEGAL STANDARD 

Summary judgment is a drastic remedy that is appropriate only where 
there is a clear showing that no genuine issue of  material fact exists. See Bebo 
Constr. Co. v. Mattox & O'Brien, P.C., 990 P.2d 78, 83 (Colo. 1999).A court may 
grant summary judgment only when the pleadings and supporting documents 
clearly demonstrate there is no dispute concerning material facts, and the 
moving party is entitled to judgment as a matter of  law. Jenkins v. Panama Canal 
Ry. Co., 208 P.3d 238, 240-41 (Colo. 2009).A court must grant the nonmoving 
party all favorable inferences that may be drawn from uncontested facts, and 
resolve any doubt as to whether a triable issue of  material fact exists against 
the moving party. Lombard v. Colo. Outdoor Educ. Ctr., Inc., 187 P.3d 565, 570 
(Colo. 2008). 

The initial burden of  establishing an absence of  a genuine issue of  
material fact falls on the moving party. Cont’l Air Lines, Inc. v. Keenan, 731 P.2d 
708, 712 (Colo. 1987).Once this initial burden is met, the burden shifts to the 
opposing party to demonstrate the existence of  a triable issue of  fact. City of  
Aurora v. ACJ Partnership, 209 P.3d 1076, 1082 (Colo. 2009).Where reasonable 
persons would not reach different conclusions concerning the evidence, 
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summary judgment is appropriate. Jafay v. Bd. of  County Comm'rs, 848 P.2d 892, 
903 (Colo. 1993). 

IV. ANALYSIS 

 A. The Assignment to Russound Breached the   
           Agreement 

 Although both Loveland and the Beierwaltes Parties focus first on the 
question of  whether the assignment should be treated as void or valid, the 
Court determines that it must first address the issue of  whether Loveland has 
established that the Beierwaltes Parties breached the Agreement. Although 
there is no dispute that the Beierwaltes Parties did not obtain the written 
consent of  Loveland prior to assigning the Agreement, they implicitly contest 
Loveland’s position that this failure constitutes a breach of  the Agreement 
through their counterclaim that Loveland breached a duty of  good faith and 
fair dealing in failing to provide that consent. Thus, the Court must first 
address Loveland’s motion for summary judgment on this counterclaim before 
turning to the issue of  the consequences of  a breach of  the Assignment 
Provision. 
 Under Colorado law, every contract contains an implied duty of  good 
faith and fair dealing. Amoco Oil Co. v. Ervin, 908 P.2d 493, 498 (Colo. 1995). 
This duty “applies when one party has discretionary authority todetermine 
certain terms of  the contract, such as quantity, price, or time.” Id. Discretion 
in performance occurs ‘when the parties, at formation, defer a decision 
regarding performance terms of  the contract’ leaving one party with the 
power to set or control the terms of  performance after formation.” City of  
Golden v. Parker, 138 P.3d 285, 292 (Colo. 2006) (quoting Amoco Oil Co., 908 
P.2d at 498).  
 Loveland argues that the implied duty is inapplicable in this case 
because the Assignment Provision gives it the unambiguous and unfettered 
right to withhold consent. It also argues that it did not violate the implied duty 
because, according to the undisputed facts, the Beierwaltes Parties did not 
request its consent until after they had made the assignment. 
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 The Beierwaltes Parties respond that Loveland’s right to withhold 
consent was not unfettered, but had to be “reasonable,” and thus involves a 
disputed question of  fact. They also contend, based on the Agreement’s 
provision that “[t]ime shall be of  the essence for the performance of  all 
obligations under this Agreement,” that there is a factual dispute whether they 
“had a reasonable expectation that the City would advise it [sic] of  any 
objection to the assignment within a reasonable amount of  time and that the 
City would consent if  there was no reason not to do so.” 
 The Court agrees with Loveland’s second point. Even assuming that 
the duty of  good faith and fair dealing applies to Loveland’s decision to 
withhold consent to an assignment of  the Agreement, the undisputed facts 
establish that the Beierwaltes parties did not seek this consent prior to the 
taking action. Therefore, Loveland never had the opportunity to make a 
decision or exercise discretion prior to breach of  the provision by the 
Beierwaltes Parties and thus as a matter of  law did not breach the implied 
duty. 
 The Court rejects the argument that William Beierwaltes’s notice to city 
officials of  his intentions created a duty on Loveland’s part to advise the 
Beierwaltes Parties of  any objection. As those officials informed William 
Beierwaltes, any decision regarding consent to an assignment would be made 
by the City Council, not by the city manager or city attorney. The claim that 
the City had a duty to object to the assignment before the Beierwaltes Parties 
even made a proper request for consent to the City Council defies common 
sense.Nor does the Court agree that there is any issue of  fact regarding 
whether the City’s letter of  March 12, 2010, violated the provision that “[t]ime 
shall be of  the essence for the performance of  all obligations” under the 
Agreement.The provision does not apply because Loveland had no obligation 
to consider a request for consent after the assignment had been made, and 
therefore no duty to do so in a timely manner. 
 The Beierwaltes Parties also argue that the doctrine of 
expressiouniusestexclusioalterius requires that “defaults under the Agreement be 
limited to the three listed in Section 4 of the Agreement” and that a breach of 
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the Assignment provision may not “constitute a default of sufficient 
magnitude to trigger all of the remedy provisions” of the Agreement. This 
doctrine, like all such doctrines adopted by courts to aid in the interpretation 
of contracts, comes into play only to the extent that the contract is ambiguous. 
Holliday v. Bestop, Inc., 23 P.3d 700, 706 n.5 (Colo. 2001). The Court finds no 
ambiguity in the Agreement and thus rejects this argument. The listing of the 
three events does not mean that the Beierwaltes Parties were free to breach 
any other provisions of the Agreement without consequence. These 
consequences, and the relationship between Section 4 of the Agreement and 
the breach of the Assignment Provision, are discussed further below. 
 Accordingly, the Court grants Loveland’s motion for summary 
judgment with respect to the counterclaim for breach of  good faith and fair 
dealing and therefore determines that the Beierwaltes Parties breached the 
Assignment Provision. In light of  the basis of  this ruling, the Court need not 
address the other arguments and authority raised by the Beierwaltes Parties, 
including the dispute as to whether the implied duty applied to the 
Assignment Provision  

 B. The Assignment Is Void. 

 Having concluded that the Beierwaltes Parties breached the 
Assignment Provision, the Court must now address the significance of  that 
breach. The Beierwaltes Parties argue that any breach of  the Assignment 
Provision does not constitute a material breach of  the Agreement or 
otherwise entitle Loveland to damages at this time. Rather, they argue that the 
assignmentto Russound, even if  a breach of  the Assignment Provision, is 
“valid,” i.e., requires Loveland to accept performance by Russound as 
complying with the Agreement (albeit acknowledgingLoveland’s right to 
recover damages from them resulting from thatassignment). Under this theory, 
summary judgment would not be appropriate because both the extent of  any 
payment under the Nonperformance Payback Provision and the extent of  any 
failure by Russound to make that payment are unknown at this time. Thus, in 
the view of  the Beierwaltes Parties, Loveland has not and cannot yet establish 
a material breach of  the Agreement.  
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 Loveland responds that the assignment to Russound, at least with 
respect to its rights under the Agreement, is “void,” i.e., does not affect its 
right to demand performance from the Beierwaltes Parties. Under this 
approach, the assignment (along with the other actions of  the Beierwaltes 
Parties, as discussed further below) constituted a material breach of  the 
Agreement and triggered a right to summary judgment on its claims for relief.  
 The Beierwaltes Parties rely primarily on Condo v. Conners, 266 P.3d 1110 
(Colo. 2011), as discussed in the Order Regarding Beierwaltes Parties’ Motion 
to Reconsider Order of  April 28, 2011 on Motion to Dismiss, issued March 8, 
2012, and § 322 of  the Restatement (Second) of  Contracts (“§ 322”).  
InCondo, the Colorado Supreme Court recognized three approaches to anti-
assignment clauses such as the Assignment Provision in this case: (1) the 
“classical” approach; (2) the “modern” approach; and (3) the “Restatement” 
approach. Id. at 1117-19. Although the Court’s holding was narrow, id.at 1119, 
it does offer some general guidance with respect to prohibitions on 
assignments. 
 The Condo Court did not adopt the classical approach, under which “an 
assignment made in violation of  an express anti-assignment clause is void ab 
initio because the assignor is powerless to make a nonconforming transfer.” 
266 P.3d at 1117. If  it had, it would not have considered “the rationale 
underlying the Restatement approach,” id. at 1118, or noted that its earlier 
decision in Parrish Chiropractic Ctrs., P.C. v. Progressive Cas. Ins. Co., 874 P.2d 1049 
(Colo. 1994)did not constitute “a blanket rejection of  the modern approach to 
assignments as adopted by the Restatement (Second) of  Contracts.” Id. at 
1119.The Court also did not adopt the modern approach, under which “an 
anti-assignment clause creates a duty by which a party is contractually 
obligated to refrain from making a nonconforming assignment, but does not 
restrict the power of  a member to nevertheless do so.” Id. at 1117. 
 Finally, although the Court referred to the Restatement approach and 
noted “the Restatement’s express limitation that the application of  the modern 
approach is necessarily dependent on the circumstances and the express terms 
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of  the operating agreement,” it also did not fully adopt that approach. Section 
322 provides in part as follows: 
 

(2) A contract term prohibiting assignment of  rights under the 
contract, unless a different intention is manifested,  
 

(a) does not forbid assignment of  a right to damages for 
breach of  the whole contract or a right arising out of  the 
assignor’s due performance of  his entire obligation; 
 
(b) gives the obligor a right to damages for breach of  the 
terms forbidding assignment but does not render the 
assignment ineffective; 
 
(c) is for the benefit of  the obligor, and does not prevent 
the assignee from acquiring rights against the assignor or 
the obligor from discharging his duty as if  there were no 
such prohibition. 

Instead of  adopting any one of  these three approaches, the Condo Court 
ultimately applied an ad hoc, hybrid approach consisting of  “prevailing 
Colorado case law … in light of  the approach set forth in the Restatement 
(Second) of  Contracts.” 
 The Court concludes after examining Condo, §322, the leading case of  
Rumbin v. Utica Mutual Ins. Co., 757 A.2d 526 (Conn. 2000), along with many of  
the cases cited by those authorities, that the general guidance offered by Condo 
is largely inapplicable to this case.As Loveland argues, this is because Condo 
and the authorities on which it relies deal with the assignment of  contractual 
rights, not with the delegation of  contractual duties. In this case, in 
contrast,Loveland’s allegation that the Beierwaltes Parties violated the 
Assignment Provision rests on their delegation of  contractual duties, not with 
an assignment of  contractual rights.  
 The difference is made clear by § 322. That section first expressly 
distinguishes the delegation of  duties from the assignment of  rights and then, 
by creating a presumption that a general prohibition on “assignment of  ‘the 
contract’” only barsthe delegation of  a duties, explicitly favors contractual 
prohibitions on such delegations and disfavors contractual prohibitions on the 
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assignment of  rights. Section 322(2) extends that difference between the 
treatment of  a delegation of  duties and an assignment of  rights by expressly 
limiting its application only to a “contract term prohibiting assignment of  
rights under the contract.” Moreover, the statement in §322(2) that such a 
contract term “is for the benefit of  the obligor,” i.e., the party with a duty 
under the contract, and that it “gives the obligor a right to damages for breach 
of  the terms forbidding assignment,”removes any doubt that, contrary to the 
position of  the Beierwaltes parties, this rule has no application to prohibitions 
on the delegation of  duties. 
 An examination of  other Restatement provisions further supports this 
conclusion. For example, § 317cmt.f, dealing with the assignment of 
contractual rights, expressly refers to § 322 and notes the limited effect of 
prohibitions on contractual rights, whereas § 318, dealing with the delegation 
of contractual duties, does not. See also § 317 (providing that a “contractual 
right can be assigned unless … (c) assignment is validly precluded by contract”) 
(emphasis added). Rather, under § 318(1) the rule is simply stated as follows: 
“(1) An obligor can properly delegate the performance of his duty to another 
unless the delegation is contrary to public policy or the terms of his promise.” 
The section makes no distinction between the “power” to delegate duties and 
the “right” to delegate duties. Accordingly, the Court concludes that the 
“Restatement approach” discussed in Condo, and the holding of Condo 
itself,applies only to the assignment of rights, not to the delegation of duties. 
 Indeed, as the first portion of Condo makes clear, the petitioner’s 
concern was solely with the assignment of rights as a member of the LLC. 266 
P.3d at 1116-17. Therefore, the Condo Court did not have to address the issue 
or consider the distinction between the assignment of rights and the 
delegation of duties and its holding as a consequence does not control the 
present issue. Similarly, Rumbin, the leading case regarding the so-called 
“modern approach,” along with all of the authority cited therein, also deals 
only with the assignment of contractual rights, not the delegation of duties.  
 This distinction makes sense in light of the difference between the two 
situations. As the various examples in the Restatement illustrate, a party 
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entitled to performance under a contract, i.e., an obligee, generally has a much 
stronger interest in controlling the identity of the party providing that 
performance than a party obligated to perform, i.e., an obligor, has in 
controlling the identity of the party receiving performance. In other words, the 
distinction recognizes the policy that an obligee generally should have the 
contractual right to refuse to accept performance from any entity other than 
that with whom the it contracted. However, recognizing such a right in an 
obligor could often lead to forfeiture, i.e., a situation in which the obligor has 
received all benefit of the bargain but then escapes from any reciprocal 
obligation.  
 This Court’s conclusion is also guided by the “general rule of contract 
construction that a court should seek to ‘give effect to all provisions so that 
none will be rendered meaningless.’” Public Serv. Co. of Colo. v. Wallis and Cos., 
986 P.2d 924, 933 (Colo. 1999) (quoting Pepcol Mfg. Co. v. Denver Union Corp., 
687 P.2d 1310, 1313 (Colo. 1984)). If the Court accepted the Beierwaltes 
Parties’ argument, then the Assignment Provision would be rendered 
meaningless, as Loveland’s position would be the same with or without that 
provision, that is, it would be required to accept performance by Russound 
but retain a right to demand payment and ultimately sue under the 
Nonperformance Payback Provision in 2013. 
 The Court finds further support for this conclusion in the policies 
relied on by theColorado Supreme Court in Condo. In particular, the Court 
emphasized the “strong public policy in favor of freedom of contract—that is, 
the ability of a party to contractually restrict the ability of other parties to 
assign their rights and/or duties,” and “‘the corollary right of the 
[nonassigning party] to deal only with whom it contracted.’” 266 P.3d at 1118 
(quoting Parrish Chiropractic, 874 P.2d at 1054-55). 
 The Court finds these policies significant in this case because, under 
any reasonable reading of the Agreement, the benefits contemplated by 
Loveland were by their nature long-term and indefinite in scope and therefore 
depended greatly on the identity of the people and the entity receiving the 
incentive and attempting to provide those benefits. As the Agreement itself 
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states, the parties contemplated that the Agreement would “bring new primary 
jobs to Loveland” and that this would “serve the public purposes of providing 
significant social and economic benefits to the citizens of Loveland, primarily 
in the form of jobs, economic development, and increase property tax 
revenues to the City.” It would be a gross mischaracterization of the 
Agreement to consider it a bargain for 250 jobs meeting certain criteria as of 
the end of December 31, 2012, which would then vanish in 2013; rather, the 
standard set forth in the Nonperformance Payback Provision of the 
Agreement must be considered, in light of the Agreement as a whole, as a 
“floor,” or minimal level of performance triggering certain penalties, not as a 
complete statement of Loveland’s contractual expectations. Thus, this 
contract is quite different from a contract, as an example, for a certain number 
of tons of gravel by a certain date at a certain location, which might be 
supplied equally well by any number of entities. Given the nature and purpose 
of the Agreement, it is reasonable that Loveland would reserve its ability to 
limit the delegation of duties under it, that is, that it would want to control the 
entities and individuals in which it invests its funds, and proper that the Court 
enforce that limitation. 
 The Beierwaltes Parties argument that “[t]here is no dispute that it is 
more beneficial for the City to have Russound operating the facility than to 
have the facility closed and locked up” fails for at least two reasons. First it 
ignores the Beierwaltes Parties’ obligation under the Nonperformance 
Payback Provision and thus sets up a false choice. Second, it is contrary to the 
Agreement, which through the Assignment Provision places the decision as to 
the most “beneficial” course in the hands of Loveland, not the Beierwaltes 
Parties. 
 The Beierwaltes Parties also attempt to distinguish Condo by arguing 
that the Assignment Provision is “not central to the purpose of the 
Agreement.” The Court disagrees. As discussed above, just as it “makes sense 
for the three members for the closely-held company in Condo to have the right 
to determine who could, and who could not, hold members interests,” it 
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makes sense for Loveland to determine and control the entities or individuals 
in which it invests public funds. 
 The Beierwaltes Parties suggest that Loveland somehow conceded that 
their assignment to Russound would serve the purposes of the agreement by 
adopting its resolution approving the Amended Agreement. The Court rejects 
this argument because it fails to take into account that the Amended 
Agreement contained terms and conditions that were not present in the 
assignment by the Beierwaltes and that Russound never accepted.  
 In sum, the Court finds no authority supporting the Beierwaltes 
Parties’ position that theirassignment to Russound in breach of the 
Assignment Provision was valid. Rather, the clear distinction in § 322 between 
the assignment of rights and the delegation of duties strongly supports the 
contrary conclusion, namely, that their delegation of duties in violation of the 
contractual bar is void with respect to Loveland’s rights under the Agreement. 
As a result, Loveland is not required to accept any performance by Russound 
as fulfilling the Beierwaltes Parties’ obligations under the Agreement. 

 C. Loveland Is Entitled to Summary Judgment on Its  
  Second and Fifth Claims for Relief. 

 The Court now must consider whether its determination that the 
assignment by the Beierwaltes Parties to Russound is void with respect to 
Loveland’s rights under the Agreement entitles Loveland to summary 
judgment on one or more of  its claims for relief. The Court first focuses 
onLoveland’s Second Claim for Relief  (Anticipatory Breach of  Contract), 
which is based on the allegation that the Beierwaltes Parties’ transfer of  its 
assets, assignment of  its lease, voluntary dissolution, and assignment of  its 
duties under the Agreements, taken together, constitutes repudiation and thus 
an anticipatory breach of  the Agreement entitling it to an immediate award of  
damages.  
 An anticipatory breach of  contract requires “a definite and unequivocal 
manifestation of  intention on the part of  the repudiator that he will not 
render the promised performance when the time fixed for it in the contract 
arises.” Johnson v. Benson, 725 P.2d 21, 25 (Colo. App. 1986).If  the plaintiff  
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establishes an anticipatory breach, the “aggrieved party can sue immediately 
and recover all damages flowing from the breach whether present or 
prospective.”Technics, LLC v. Acoustic Marketing Research, Inc., 179 P.3d 123, 126 
(Colo. App. 2007). 
 The Court agrees with the Beierwaltes Parties that breach of  the 
Assignment Provision standing alone would not necessarily entitle Loveland to 
summary judgment. However, as discussed in the Order Regarding Motion to 
Dismiss, issued April 28, 2011 (“April 28 Order”), that breach coupled with 
the other actions of  the Beierwaltes Parties in October, 2010—specifically, the 
voluntary dissolution of  L&B and disposal of  its assets—made it impossible 
for L&B to render any performance under the Agreement.Therefore, 
theCourt determines under the undisputed facts that these actions taken 
togetherare a definite and unequivocal manifestationthat L&B will not render 
performance under the Agreement, i.e., provide any jobs on December 31, 
2012 or make any payments under the Nonperformance Payback provision, 
and thus necessarily constitute an anticipatory total breach of  the Agreement 
by the Beierwaltes Parties. The Court thereforerenders summary judgment in 
favor of  Loveland on its Second Claim for Relief.  
 As discussed in the April 28 Order, the Court further determines, 
based on its reading of  Technics, LLC,that a claim for anticipatory breach is not 
barred by the rule set forth in the Restatement (Second) of  Contracts § 253 
cmt. c (1981), providing that “the doctrine of  anticipatory breach does not 
apply to a contract that the complaining party has fully performed.” Rather, at 
least under the circumstances of  this case where damages are not uncertain, 
the Court determines that Colorado law does not bar its claim for anticipatory 
breach. 
 The Court further concludes that it necessarily follows from its ruling 
that L&B anticipatorily breached the Nonperformance Payback Provision that 
Loveland is entitled to enforce at this time the Beierwaltes’ personal 
guarantees, the subject of  its Fifth Claim for Relief. Under Section 4 of  the 
Agreement, as discussed above, a default occurs upon “the failure of  [L&B] to 
timely make any payment required in Section 2. above.” The Agreement 
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further provides that “[u]pon the occurrence of  any one or more of  these 
events of  default and the failure by [L&B] to cure such default within thirty 
(30) days of  receiving written notice from the City of  the default, the City may 
pursue any and all remedies available to it under the law or in equity to collect 
any or all of  the amounts owed to it under this Agreement including, without 
limitation, by judicially enforcing the Beierwaltes’ personal guarantee under 
Section 14 of  this Agreement.”Therefore, the Court also renders summary 
judgment on this claim for relief. In light of  these rulings, the Court need not 
address Loveland’s first and third claims for relief.  

 D. Amount of  Damages 

 Loveland alleges in its second and fifth claims for relief  that it is 
entitled to damages in the amount of  at least $500,000. The Beierwaltes 
Parties do not address the issue of  damages. The Court concludes that 
Loveland is entitled to summary judgment on its claim for damages in the 
amount of  $500,000 based on the anticipatory breach of  the Nonpayment 
Payback Provision. On one hand, this claim for relief  cannot justify a higher 
award of  damages, as that provision expressly caps any payment at that 
amount. On the other hand, given that L&B is completely unable to perform 
under the Agreement to decrease the Nonperformance Payback in any way, 
there is no basis for awarding Loveland less than that amount. Therefore, 
under the undisputed facts, the Court renders summary judgment on 
Loveland’s claim that it is entitled, under its second and fifth claims for relief, 
to an award of  $500,000.  
 To the extent that Loveland seeks a greater award of  damages, the 
Court determines that it is unable on the record before it to render a ruling 
granting or denying such a claim. As discussed in the April 28 Order, a claim 
for a greater amount might be based on the Fourth Claim for Relief, seeking 
partial rescission of  the Agreement. That claim, however, is not before the 
Court. In addition, the Court has no evidence, undisputed or otherwise, 
regarding damages based on the other claims beyond the $500,000 set forth by 
the Nonperformance Payback Provision. Accordingly, any such claim by 
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Loveland will have to be left to further proceedings, including perhaps further 
motions or a trial.  

V. CONCLUSION 

 Accordingly, the Court hereby GRANTS Loveland’s Motion and 
renders summary judgment under C.R.C.P. 56(c) with respect to the Second 
Claim for Relief  (Anticipatory Breach of  Contract), the Fifth Claim for Relief  
(Breach of  Personal Guarantees), and the Beierwaltes Parties’ 
Counterclaim.Because this ruling does not resolve all of  the claims for relief  
in this action, the Court does not enter judgment at this time. Loveland may 
move for entry of  judgment, providing a proposed form of  judgment, as it 
deems appropriate in light of  the claims, counterclaims, cross-claims and third 
party claims remaining in the action. The Court will address this issues of  
costs and attorney fees following entry of  judgment pursuant to C.R.C.P. 121 
§ 1-22. 

 

 Dated this 11th day of May, 2012. 
 

BY THE COURT: 

       
      ______________________________ 
      Devin R. Odell 
      District Court Judge 

 
  

 
 


